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(g) Special rules. (1) For purposes of 
subdivision (iii) of paragraph (e)(2), the 
last employer for whom the employee 
worked prior to becoming sick or dis-
abled or for whom the employee was 
working at the time he became sick or 
disabled shall be deemed to be the em-
ployer for whom services are normally 
rendered, provided that such employer 
made contributions on behalf of such 
employee to the plan or system under 
which the employee is being paid. 

(2) The application of the provisions 
of subparagraph (1) of this paragraph 
(g) may be illustrated by the following 
examples:

Example 1. B is employed by Company M. B 
becomes sick and is absent from work for 3 
months. While B is absent from work, he re-
ceives sick pay from Insurance Company N 
pursuant to a plan established by M and to 
which M has made contributions on behalf of 
B. M is the employer for whom services are 
normally rendered by B.

Example 2. C is employed by Company O 
and is also employed on a part-time basis by 
Company Q. C becomes sick while at work at 
Qs place of business. C is absent from work 
for 3 months. While C is absent from work, 
he receives sick pay from Insurance Com-
pany P pursuant to a a plan established by O 
and to which O has made contributions on 
behalf of C. O is the employer for whom serv-
ices are normally rendered by C.

Example 3. D is a member of a labor union 
whose members receive health and welfare 
benefit payments from a trust fund which is 
supported by the contributions of the var-
ious employers who employ the labor union’s 
members. D has been employed by Company 
R for 4 days when he becomes sick and is ab-
sent from work for 3 months. While D is ab-
sent from work he receives sick pay from his 
union’s trust fund to which R has made con-
tributions on D’s behalf. R is the employer 
for whom services are normally rendered by 
D.

(3) For purposes of paragraph (e) of 
this section, in the case of payments on 
account of sickness or accident dis-
ability made to employees by a third 
party insurer pursuant to a contract of 
insurance with a multiemployer plan 
which is obligated to make payments 
on account of sickness or accident dis-
ability to such employees pursuant to 
a collectively bargained agreement, if 
the third party insurer making the 
payments complies with the require-
ments of subdivisions (i) and (ii) of sub-
paragraph (2) of paragraph (e) and noti-
fies the plan of the amount of com-

pensation paid on which tax was with-
held and deposited within the time re-
quired for notification of the employer 
under subparagraph (2) of paragraph 
(e), then the plan (and not the third 
party insurer) shall be required to pay 
the tax imposed by section 3221 and to 
comply with the requirements of sec-
tion 6051 and §§ 31.6051–1 and 31.6051–2 
with respect to such payments unless, 
within 6 business days of the receipt of 
such notification, the plan notifies the 
employer for whom services are nor-
mally rendered of the amount of the 
compenation on which tax was with-
held and deposited. If the plan provides 
such notice to the employer, the em-
ployer (and not the plan) shall be re-
quired to pay the tax imposed by sec-
tion 3221 and to comply with the re-
quirements of section 6051 and 
§§ 31.6051–1 and 31.6051–2 with respect to 
the compensation. 

[T.D. 7823, 47 FR 29225, July 6, 1982, as amend-
ed by T. D. 7867, 48 FR 793, Jan. 7, 1983]

PART 34 [RESERVED]

PART 35—EMPLOYMENT TAX AND 
COLLECTION OF INCOME TAX AT 
SOURCE REGULATIONS UNDER 
THE TAX EQUITY AND FISCAL RE-
SPONSIBILITY ACT OF 1982

Sec.
35.3405–1 Questions and answers relating to 

withholding on pensions, annuities, and 
certain other deferred income. 

35.3405–1T Questions and answers relating 
to withholding on pensions, annuities, 
and certain other deferred income (tem-
porary regulations).

AUTHORITY: 26 U.S.C. 6047(e), 7805; 68A Stat. 
917; 96 Stat. 625; Public Law 97–248 (96 Stat. 
623). 

Section 35.3405–1 also issued under 26 U.S.C. 
3405(e)(10)(B)(iii). 

Section 35.3405–1T also issued under 26 
U.S.C. 3405(e)(10)(B)(iii).

§ 35.3405–1 Questions and answers re-
lating to withholding on pensions, 
annuities, and certain other de-
ferred income. 

The following questions and answers 
relate to withholding on pensions, an-
nuities, and other deferred income 
under section 3405 of the Internal Rev-
enue Code of 1986, as added by section 
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334 of the Tax Equity and Fiscal Re-
sponsibility Tax Act of 1982 (Public 
Law 97–248) (TEFRA). 

a–1 through d–34 [Reserved]. For fur-
ther guidance, see § 35.3405–1T. 

d–35. Q. Through what medium may a 
payor provide the notice required under 
section 3405 to a payee? 

A. A payor may provide the notice 
required under section 3405 (including 
the abbreviated notice described in d–27 
of § 35.3405–1T and the annual notice de-
scribed in d–31 of § 35.3405–1T) to a 
payee either on a written paper docu-
ment or through an electronic medium 
reasonably accessible to the payee. A 
notice provided through an electronic 
medium must be provided under a sys-
tem that satisfies the following re-
quirements: 

(a) The system must be reasonably 
designed to provide the notice in a 
manner no less understandable to the 
payee than a written paper document. 

(b) At the time the notice is pro-
vided, the payee must be advised that 
the payee may request and receive the 
notice on a written paper document at 
no charge, and, upon request, that doc-
ument must be provided to the payee 
at no charge. 

d–36. Q. Are there examples that illus-
trate the provisions of d–35 of this section? 

A. The provisions of d–35 of this sec-
tion are illustrated by the following ex-
amples:

Example 1. (i) An employer deferred com-
pensation plan (Plan A) permits participants 
to request distributions by e-mail. Under 
Plan A’s system for such transactions, a par-
ticipant must enter his or her account num-
ber and personal identification number 
(PIN); this information must match that in 
Plan A’s records in order for the transaction 
to proceed. The plan administrator is the 
payor. If a participant requests a distribu-
tion from Plan A by e-mail, the plan admin-
istrator provides the participant with the 
notice required under section 3405 by e-mail. 
The plan administrator also advises the par-
ticipant by e-mail that he or she may re-
quest the notice on a written paper docu-
ment and that, if the participant requests 
the notice on a written paper document, it 
will be provided at no charge. To proceed 
with the distribution by e-mail, the partici-
pant must acknowledge receipt, review, and 
comprehension of the notice. 

(ii) In this Example 1, the plan adminis-
trator does not fail to satisfy the notice re-
quirement of section 3405 merely because the 

notice is provided to the participant other 
than through a written paper document.

Example 2. (i) An employer deferred com-
pensation plan (Plan B) permits participants 
to request distributions through the Plan B 
web site (Internet or intranet). Under Plan 
B’s system for such transactions, a partici-
pant must enter his or her account number 
and personal identification number (PIN); 
this information must match that in Plan 
B’s records in order for the transaction to 
proceed. The plan administrator is the 
payor. A participant may request a distribu-
tion from Plan B by following the applicable 
instructions on the Plan B web site. After 
the participant has requested a distribution, 
the participant is automatically shown a 
page on the web site containing the notice 
required by section 3405. Although this page 
of the web site may be printed, the page also 
advises the participant that he or she may 
request the notice on a written paper docu-
ment and that, if the participant requests 
the notice on a written paper document, it 
will be provided at no charge. To proceed 
with the distribution through the web site, 
the participant must acknowledge receipt, 
review, and comprehension of the notice. 

(ii) In this Example 2, the plan adminis-
trator does not fail to satisfy the notice re-
quirement of section 3405 merely because the 
notice is provided to the participant other 
than through a written paper document.

Example 3. (i) An employer deferred com-
pensation plan (Plan C) permits participants 
to request distributions through Plan C’s 
automated telephone system. Under Plan C’s 
system for such transactions, a participant 
must enter his or her account number and 
personal identification number (PIN); this 
information must match that in Plan C’s 
records in order for the transaction to pro-
ceed. The plan administrator is the payor. A 
participant may request a distribution from 
Plan C by following the applicable instruc-
tions on the automated telephone system. 
After the participant has requested a dis-
tribution, the automated telephone system 
reads the notice required by section 3405 to 
the participant. The automated telephone 
system also advises the participant that he 
or she may request the notice on a written 
paper document and that, if the participant 
requests the notice on a written paper docu-
ment, it will be provided at no charge. Before 
proceeding with the distribution transaction, 
the participant must acknowledge receipt, 
review, and comprehension of the notice. 

(ii) In this Example 3, the plan adminis-
trator does not fail to satisfy the notice re-
quirement of section 3405 merely because the 
notice is provided to the participant other 
than through a written paper document.

Example 4. (i) Same facts as Example 3, ex-
cept that, pursuant to the system for proc-
essing such transactions, a participant who 
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so requests is transferred to a customer serv-
ice representative whose conversation with 
the participant is recorded. The customer 
service representative provides the notice re-
quired by section 3405 by reading from a pre-
pared text. 

(ii) Conclusion. In this Example 4, the plan 
administrator does not fail to satisfy the no-
tice requirement of section 3405 merely be-
cause the notice is provided to the partici-
pant other than through a written paper doc-
ument.

Example 5. (i) Same facts as Example 1, ex-
cept that Participant D requested a distribu-
tion by e-mail and then terminated employ-
ment. Participant D no longer has access to 
e-mail. 

(ii) In this Example 5, the plan adminis-
trator does not satisfy the notice require-
ment of section 3405 because the electronic 
medium through which the notice is pro-
vided is not reasonably accessible to Partici-
pant D. Plan A must provide the notice re-
quired by section 3405 to Participant D in a 
written paper document or by an electronic 
medium that is reasonably accessible to Par-
ticipant D.

[T.D. 8873, 65 FR 6007, Feb. 8, 2000; 65 FR 
17149, Mar. 31, 2000]

§ 35.3405–1T Questions and answers 
relating to withholding on pen-
sions, annuities, and certain other 
deferred income (temporary regula-
tions). 

The following questions and answers 
relate to withholding on pensions, an-
nuities, and other deferred income 
under section 3405 of the Internal Rev-
enue Code of 1954, as added by section 
334 of the Tax Equity and Fiscal Re-
sponsibility Tax Act of 1982 (Pub. L. 97–
248) (TEFRA):

a. In general. 
b. Periodic payments. 
c. Nonperiodic distributions. 
d. Notice and election procedures. 
e. Reporting and recordkeeping.

A. IN GENERAL 

a–1. Q. How did TEFRA change the law 
on withholding requirements for pensions, 
annuities, and other deferred income?

A. TEFRA amended the Internal Rev-
enue Code to impose withholding re-
quirements on designated distributions 
paid after December 31, 1982. Further, 
although under prior law individuals 
could elect to have Federal income tax 
withheld from certain pension and an-
nuity payments, TEFRA requires with-
holding on all designated distributions 

unless the payee elects not to have 
withholding apply. 

a–2. Q. What type of payment is a des-
ignated distribution that is subject to the 
new withholding rules?

A. A designated distribution is any 
distribution or payment from or under 
an employer deferred compensation 
plan, an individual retirement plan (as 
defined in section 7701(a)(37)), or a com-
mercial annuity. However, a designated 
distribution does not include any por-
tion of a distribution which it is rea-
sonable to believe is not includible in 
the gross income of the payee. For 
rules concerning when it is reasonable 
to believe that all or part of a distribu-
tion is not includible in the gross in-
come of the recipient, see questions a–
24 through a–33. In addition, a payment 
or distribution that is treated as wages 
under section 3401(a) is not a des-
ignated distribution subject to the new 
withholding rules. For examples of 
these payments, see questions a–18 
through a–23. 

a–3 Q. What is an employer deferred 
compensation plan for purposes of the 
new withholding rules?

A. An employer deferred compensa-
tion plan is any pension, annuity, prof-
it-sharing, stock bonus, or other plan 
that defers the receipt of compensa-
tion. 

a–4. Q. What is a commercial annuity 
for purposes of the new withholding 
rules?

A. A commercial annuity is an annu-
ity, endowment, or life insurance con-
tract issued by an insurance company 
licensed to do business under the laws 
of any State. See, also, question f–21. 

a–5. Q. When does the new law take ef-
fect?

A. In general, withholding is required 
on any designated distribution made 
after December 31, 1982. In the case of 
periodic payments beginning before 
January 1, 1983, the first payment after 
December 31, 1982 is treated as the first 
periodic payment for purposes of the 
withholding requirements. The Sec-
retary has authority to delay (but not 
beyond June 30, 1983) the application of 
these withholding provisions to any 
payor if the payor can establish that it 
is impossible to comply with these pro-
visions without undue hardship. Addi-
tionally, no penalty will be imposed for 
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